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Per Krinwant Sahay, AM :  
 

 
Captioned appeals for different assessment years 

have been preferred by the assessee against the separate 

orders, dated 29.03.2023 (ITA Nos. 356, 357 and 

359/Chd/2023), 26.4.2023 (ITA 358/Chd/2023) dt. 
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20/7/2023 (ITA 569/Chd/2023) passed by the Ld. 

Commissioner of Income Tax, National Faceless Appeal 

Centre (NFAC), Delhi. 

2. Since the identical issues have been raised through 

grounds of appeal expect the amount of addition involved, 

therefore, they were heard together and are being disposed 

off through this common and consolidated order.   

3. The Assesse’se appeal is in ITA No. 356/Chd/2023 

for A.Y. 2009-10 being taken as a lead cease wherein, 

following grounds have been raised: - 

1. That the order of the Assessing Officer 
disallowing Rs. 1,29,14,987/- being the 
amount of commission paid on purchase of 
milk from the cooperative societies in the 
milkshed area of other cooperative societies 
in spite of the deduction of TDS and 
confirmation affidavits furnished by the 
society receiving commission without 
affording proper opportunity is bad in law 
and needs to be deleted. 

2.  That the order of the AO disallowing Rs. 
9952606/- being the amount of commission 
paid on the sale of milk and products to other 
cooperative society in spite of the fact that 
deduction of TDS and confirmation affidavits 
furnished by the society receiving commission 
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without affording proper opportunity is bad in 
law and needs to be deleted. 

 

4. From the aforesaid grounds of appeal, it is gathered 

that the only issue is regarding confirmation of addition 

by the CIT(A) made by the Assessing Officer of Rs. 

22,28,67,595 being the commission paid for purchase of 

milk from the cooperative socies from milkshed area of the 

other cooperative societies in spite of TDS and 

confirmation affidavits furnished by the society receiving 

commission.  

5. Brief facts of the case are that the Assessee is a 

cooperative society registered with Registrar of 

Cooperative Societies (Punjab). The Assessee is engaged in 

the purchase of raw milk and manufacturing of milk 

products and goods manufacture out of it. During the year 

under consideration the Assessee had paid commission to 

other milk unions as under:- 

“19. During the year under consideration, the assessee 
had paid commission to other milk unions as under:  
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Name of party to which commission paid Gross 
amount 

The Punjab State Co-operative Milk 
Federation Chandigarh 
(M.P. Chandigarh) 

99,52,608 
 

The Punjab District Cooperative Milk 
Producers Ltd.(MU, Patiala) 
 

1,24,13,900/- 
 

The Hoshiarpur District Cooperative Milk 
Producers Ltd.(MU, Hoshiarpur) 
 

5,01,087/- 
 

Total 2,28,67,595/- 
 

 
20. During the course of assessment proceedings, 
the Assessing Officer required the assessee to 
explain the nature of services, etc. rendered by the 
aforesaid parties, for which commission was paid. 
In this regard, the assessee contended that the 
commission was paid for undertaking the business 
and in the interest of the assessee. The assessee 
further explained that the commission to Milk 
Union, Patiala and Milk Union, Hoshiarpur was 
paid for exploiting the areas under their Milk Shed 
areas. These two unions provided the necessary 
infrastructures including the visit of doctors, supply 
of medicines and other connected facilities to the 
milk producers residing in the respective Milk Shed 
areas. Regarding milk plant at Chandigarh, it was 
contended by the assessee that various business 
transactions took place with this party. The 
Assessing Officer issued letter under section 133(6) 
of the Act to the above parties to the effect that if 
any service has been rendered by them to the 
assessee. The Assessing Officer noticed that 
Chandigarh party did not respond to the letter sent 
by him. However, the Assessing Officer came to the 
conclusion that the assessee could not substantiate 
its claim that the commission expenses were 
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bonafide and genuine and he accordingly, 
disallowed the entire expenditure paid on this 
account. 

 

6. Aggrieved with the order of the Assessing Officer, the 

Assessee filed an appeal before the ld. CIT(A) who 

confirmed the addition made by the Assessing Officer on 

this issue. 

7. Aggrieved with the order of the Ld. CIT(A), the 

Assessee filed an appeal before the Tribunal which was 

disposed off vide Tribunal’s common order dated 

23.5.2016 passed in ITA Nos. 902/Chd/2013 and 

1127/Chd/2014 in the case. The ITAT in that order 

remanded this issue to the Assessing Officer giving the 

direction as under: - 

"Considering the entries facts and 
circumstances of the present case, we think 
it appropriate to set aside the findings of the 
learned CIT(Appeals) on this issue and 
remand matter to the Assessing Officer with 
a direction to decide the issue afresh in 
accordance with law, after affording due and 
reasonable opportunity of being heard to the 
assessee. It is also made clear that the 
assessee is free to produce relevant evidence 
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in support of its claim. We may also add here 
that the plea taken by the assessee that TDS 
has been deducted on the disputed 
payments, is of no consequence, since 
deduction of tax at source of any amount 
does not necessarily enable the assessee to 
claim that amount as expenditure. As we 
have already observed hereinabove that 
under section 37 (1) of the Act onus is on the 
assessee, claiming such deduction of TDS is 
not sufficient to prove that the amount in 
question was incurred wholly and 
exclusively for the business purposes. We 
direct the Assessing Officer to pass a 
speaking order in accordance with law.” 

 

8. In the second round also, the AO / DCIT  made an 

addition of Rs. 2,28,67,595 as per the earlier order on the 

issue of commission paid by observing as under: 

“3. The reply of the assessee has been 
considered and all the documents submitted in 
support of its contention were thoroughly 
checked and examined and it was found that 
the contention of the assessee is not acceptable 
due to the fact that the assessee has failed to 
provide any documentary evidence with regard 
to revocation of Letter No 
PSP/ACCTTS/A1/2522 dated 30.01.2016 
addressed to the General Manager Union, 
Ropar issued by Additional MD of Milkfed vide 
which it was decided that no commission was 
to be charged from the F.Y. 2004-05. Further, 
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the assessee had previously submitted that 
Milk Union Patiala (M.U Patiala) and 
Hoshiarpur (M.U Hoshiarpur) provided all 
necessary infrastructures including the visit of 
the doctors, supply of medicines and other 
connected facilities to the milk producers 
residing in that milk shed area, however the 
same was no substantiated with any 
documentary evidence. 

4. The word commission referrers to a factor 
or other agent for services to be rendered in 
making a sale or otherwise; factor or agent who 
managing the affairs of the others, in 
recompense of his services. It is an allowance, 
recompense or reward made to agents, brokers 
and other for effecting sale or carrying out 
business transaction. It is generally calculated 
at a certain percentage on the amount of 
transaction and on the profits to the principals. 
A commission is a fee paid to a third party in 
exchange for assistance in completing in 
financial transaction. A commission may either 
be a percentage of the value of transaction or a 
flat fee. 

5.  In view of the above definition of the word 
commission the assessee has failed to produce 
any hard evidence justifying the expense for 
his business. Thus, in view of facts and 
circumstances and above findings, it is held 
that the assessee is not eligible to claim 
deduction of Rs 2,28,67,595/-as commission 
expenditure and the same is added back to the 
income of the assessee. Penalty u/s 271(1)(c) 
are also initiated in this regard for furnishing 
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inaccurate particulars of income and for 
concealing of particulars.” 

 

9. Aggrieved with the order of Assessing Officer, the 

Assessee preferred second round of appeal before the Ld. 

CIT(A).  The Ld.  CIT(A) in his order dated 29.3.2023 has 

sustained / confirmed the addition made by the Assessing 

Officer giving his findings as under:- 

“4.4  The crux of the whole issue is that 
the appellant is aware of the fact that the 
General Manager Milk Union, Ropar, issued a 
communication through the Additional MD of 
Milk Fed, regarding rates of charges to be 
levied for use of Verka trade mark, and it was 
decided that trade mark charges @ 0.5% on 
the turnover will be charged instead of high 
rate of commission, we.f. FY 2004-05. The 
decision was approved by BOD of Milk Fed. 
However, in contravention to the terms of 
above letter the assessee has made huge 
payment of commission to Milk Fed. This was 
also in addition to the payment made by the 
assessee on account of trade mark expenses. 
Therefore, it is clear that the appellant had 
intentionally made excess payment to milkfed 
and other unions which it termed as 
"commission". Hence, the nomenclature given 
to an expenditure as commission claiming the 
expenditure as commission; and thereby to 
make it more a legally wedded claim by giving 
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a mixed name with nomenclature as 
"commission payable as per the provisions of 
section 37 of the Act in bringing the said 
expenditure into the application of TDS 
provisions; and then, deducting the tax from 
the said payment; and by making it 
abundantly a concreted claim by filing form 
16A for the said payment- followed by an 
"affidavit" to withstand the true test of 
allowability of the said expenditure. All these 
steps of exercise needs to be seen in the true 
value of a conscious decision taken in making 
an "excessive" payment for no valid reason 
"in contravention” of the decision taken by the 
Board of Directors and application of the 
provisions of section 37 of the income tax Act. 
Thus, the liability that arose in making, 
payment is definitely to be understood as not 
related for the purpose of business and 
during the course of business to be 
considered as an outright "expenditure" and 
thereby coming to connotation of calling the 
same as "expenditure" under section 37 of the 
Act. The fact of the matter is that "some extra 
payment" was made, consciously, which is 
definitely in excess of a quantified amount as 
per the decision taken by the Board of 
Directors. That extra payment over and above 
the quantified amount, in terms of business 
considerations, can best be quoted as just a 
payment and that such "payment" voluntarily 
being made and consciously undertaken to 
pay is nothing but an act of making "gift" or a 
free payment without taking much burden on 
the needs of a business entity. With the above 
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background of the situation, it's worth 
holding to declare it as a payment made for 
extra business considerations which is 
unknown to both the payer, having made such 
payment not for any business, and on the 
part of payee, having received that much of 
payment. This is the crux of affair in this case 
and therefore, the appellant assessee failed 
to produce adequate evidence, and basis for 
making such quantum of payment. The AO 
has stated in the order very clearly that In 
view of the above discussion and considering 
the facts that the assessee has failed to 
substantiate the claim of commission 
expenses, along with supporting 
documentary evidence, it is concluded that 
the assessee has wrongly claimed expenses 
of Rs. 2,28,67,595/- under the head 
'Commission Expenses. Had this expenditure 
is really a commission payment, as alleged by 
the appellant, it would have brought on 
record the requisite evidences as called for by 
the AO. This was not done inspite of it being 
requested to produce evidences time and 
again by the AO: Even during the appeal 
proceedings before CIT appeals, ITAT stage 
and then even remand proceedings, the 
appellant did not avail of opportunity to 
produce evidences. With the backdrop of the 
situation, have no hesitation to hold that the 
said expenditure so incurred is not for the 
purpose of business activities and incurred 
during the course of business activities. It's 
just a payment voluntarily made with no 
consideration of getting any services and 
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outside the parameters of a business 
boundaries. 

4.5   The assessee was claiming 
expenditure under section 37 of the Act, the 
burden was on the assessee to establish that 
expenditure was laid out or expended wholly 
and exclusively for the purpose of business or 
profession and the aforesaid burden could 
not have been shifted on the Assessing 
Officer to allow the expenses without 
production of supporting evidence, when a 
notice under section 142(1) was issued to 
furnish clarification and evidence concerning 
the return of income filed by the appellant. As 
laid down by the Supreme Court in the case 
of Swadeshi Cotton Mills Co. Ltd. v. CIT 
[1967] 63 ITR 57, that the question whether 
an amount claimed as expenditure was laid 
out or expended wholly or exclusively for the 
purpose of the assessee's business, 
profession or vocation has to be decided on 
the facts and in the light of the circumstances 
of each case. The mere existence of an 
agreement between the assessee and the 
commission agent, assuming. there was such 
agreement and payment, does not bind the 
ITO to hold that the payment was made 
exclusively and wholly for the purpose of the 
assessee's business. Although, there might 
be such an agreement in existence and the 
payment might have been made, it is still 
open to the ITO to consider the relevant facts 
and determine for himself, whether the 
commission paid has been paid and is 
deductible in computing the total income of 
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the assessee. On the basis of the ratio of the 
Supreme Court Judgment in case of CIT 
v.Durga Prasad More [1971] 82 ITR 540, it 
has to be held that the documents to which a 
reference has been made by the Id. Counsel 
for the assessee are self-serving devices and 
brought in aid to support an action which is 
neither justified on facts nor in law. It is the 
duty of the AO to go behind the smoke screen 
and find out the truth of the matter and it is 
a well-settled law for which authority, if any, 
may be found in the case of Swadeshi Cotton 
Mills Co. Ltd. v. CIT [1967] 63 ITR 57 (SC). 
Mere existence of an agreement would not 
make either the payment genuine or eligible 
for deduction as having been made for 
commercial expediency. Reliance for this was 
placed on the judgment of the Supreme Court 
in the case of Lachminarayan Madan Lal v. 
CIT [1972] 86 ITR 489. In fact it has to be 
stated that all these documents viz., 
schedules of the balance sheet, are self 
serving devices in furtherance of the cause of 
the assessee and it cannot be relied upon in 
view of the judgment of the Supreme Court in 
the case of Durga Prasad More (supra). 

5.  In view of the above, keeping in view the 
facts of the case, appellant's failure to submit 
requisite evidenced as called for by AO, and 
it's failure to bring them in record even during 
appeal proceedings, and also the volume of 
expenditure in relation to the business 
carried on by the appellant, the AO is justified 
in making disallowance of the expenditure 
and accordingly reject the appellant's ground 
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of appeal, in this regard. In the result, the 
appeal is dismissed.” 

 

10. Aggrieved with the second round of the order passed 

by the Ld. CIT(A), the Assessee has filed this appeal before 

the Tribunal. 

11. During the proceedings before us, the ld. DR argued 

that the order passed by the Ld. CIT(A) confirming the 

addition made by the Assessing Officer is justified in the 

sense that the Assessee has failed to produce any 

document or proof that the amount paid to the different 

cooperative societies for procurement of milk from  

different milk-shed area was in the nature of commission. 

The ld.  DR also pointed out that the letter produced by 

the Assessee from Milk union, Hoshiarpur dated 

18.11.2011, wherein, it is clearly mentioned in Clause-2 

that ‘No any service rendered by us, only  our operational 

area for collecting milk is operated by Milk Union, Rorer’. 

The ld.   DR further argued that even from this letter of 

Milk Union,  
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Hoshiarpur it is clear that the milk cooperative societies 

in other milk shed areas have not provided any service to 

the Assessee. Therefore, the claim of the Assessee for 

payment of commission is not to be accepted. 

12. Per contra, the ld. Counsel for the Assessee argued 

that in the same letter Milk Union, Hoshiarpur it has been 

clearly mentioned in Clause -3, ‘we have not rendered any 

service but royalty for operation in our jurisdiction is 

received by us from milk union, Ropar’. In Clause 5, it has 

been clearly mentioned that ‘yes, we have shown the 

royalty receipts in this account in P&L account’. The ld. 

Counsel for the Assessee also produced a letter written by 

the General Manager to Addl. Commissioner of Income 

Tax, Range Mohali in the case of furnishing of information 

in respect of M/s Ropar Distt. Co-op Milk Producers 

Union, Mohali, which is reproduced as under:- 
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The Minutes of Meeting of Committee of Accounts Heads 

of the District Milk Unions held on 9.3.2007 for the year 

2006-07 and Dt. 3.08.2007 for year 2007-08 are also 

reproduced as under: –  
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13. From the above letter and Minutes of Meeting, it is 

clear that the Assessee milk cooperative society is making 

payment @ Rs. 3/- per liter as decided by the society 

constituted by the Govt. of Punjab to decide the issue of 

payment of royalty / commission.  Every milk cooperative 

society collecting milk from the area of milk sheds of other 

cooperative societies has to pay at the rate of Rs. 3/- per 

liter to the cooperative society of that milk shed area. The 

ld.  Counsel also argued that the Assessee cooperatives 

society is constituted by the Govt. of Punjab and it is a 

statutorily constituted co-operative society / body audited 

by the Govt. of Punjab. It is making payment to other milk 

cooperative societies which is also constituted by the Govt 

of Punjab on the instructions / basis decided by the Govt. 

of Punjab. So, there is no question of making any extra 

payment beyond the prescribed rate by the Govt. of 

Punjab.  The Ld. Counsel finally argued that the Milk 

Cooperative society of Hoshiarpur and Patiala have also 

confirmed that whatever money commission / royalty they 

have received from the Ropar District Cooperative Union 

have already been declared in their profit and loss account 
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and taxes have already been paid on that.  Thus, the ld. 

Counsel brought it to the notice of the Bench that since 

taxes have  already been paid by District Cooperative 

Units / Cooperative Societies of Hoshiarpur and Patiala, 

so, any addition of the same amount in the hands of the 

Assessee could be tantamount to double taxation of the 

same amount. 

14. We have heard the arguments of the Ld. Counsel of 

the Assessee as well as of the ld. DR.  We have also gone 

through the order of the Coordinate Chandigarh Bench of 

the Tribunal remanding the matter on the issue of 

payment of amount / commission back to the Assessing 

Officer for re-verification. We have gone through the 

second-round of assessment as well as appellate order 

passed by the Assessing Officer and the Ld. CIT(A) 

respectively.  We have also gone through the different 

documents and papers filed by the ld. Counsel for the 

Assessee in support of his claim.  We find that the 

nomenclature of commission is the root cause of all 

confusion. In fact, the ideal term used for the payment 
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made by the Assessee’s Cooperative Society should have 

been royalty and not commission.  It is because other 

cooperative societies have not rendered any service to the 

Assessee’s Cooperative union but at the same time, they 

have confirmed the receipt of royalty @ Rs. 3 per liter for 

the milk collected by the Assessee from their milk shed 

area and they have also confirmed that they have shown 

that amount  so received in their profit and loss account 

and they have already made payment of taxes thereon.  

15. We, are therefore, of this considered view that the 

Assessee is a government cooperative society.  It has made 

payment to other government established cooperative 

societies on the recommendations/ instructions of the 

Govt. of Punjab which was to be mandatorily accepted and 

implemented by the Assessee.  As there was no choice 

being a government body to defy the order / instructions 

of the Government of Punjab making payment at the rate 

of Rs. 3 per liter for milk collected from other milk shed 

areas to the Govt cooperative societies of that area, 

therefore, in our considered view, keeping in view of the 
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totality of the situation, the addition made by the 

Assessing Officer and confirmed by the Ld. CIT(A) is not 

justified. Accordingly, Assessee, appeal on grounds Nos. 1 

and 2 are allowed. 

16. In the result, Assessee appeal in ITA No. 

36/Chd/2023 stands allowed. 

 
ITA Nos. 357, 358, 359/CHD/2023 & 569/CHD/2022 
(AYs : 2013-14, 2014-15, 2015-16 & 2012-13) 
 

17. We find the facts and issues involved in all the 

captioned appeals are identical to that of ITA 

No.356/Chd/2023 for A.Y. 2009-10 and the only variance 

is of the amount of additions involved in the different 

assessment years.  Even the arguments put forth by the 

Representatives of both the parties are similar.   

Therefore, the findings arrived at by us in the former part 

of this order will apply mutatis-mutandis to Assessee’s 

appeal for the aforesaid captioned assessment years i.e., 

2013-14, 2014-15, 2015-16 and 2012-13 respectively.   
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18. In the result, all the appeals of the Assessee stand 

allowed. 

Order pronounced on    15.01.2026. 

  Sd/-      Sd/- 

 ( LALIET KUMAR )           ( KRINWANT SAHAY)    
Judicial Member         Accountant Member 
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